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A MORE PERFECT UNION 


Thirteen states have joined in the establishment of 
the Council of State Governments. 


states signed, on July 4, 1776, the Dec- 

laration of Independence of the United 
States of America. On September 17, 1787, the 
Founding Fathers signed a constitution which 
was established in order “to form a more perfect 
union”. Within three years this constitution was 
ratified by the thirteen original states, and, in 
the course of time, thirty-five other states were 
added to the federal fold. 


JR signed, of the thirteen original 


Federal government not enough 


In the intervening century and a half, the fed- 
eral government has grown, prospered, and per- 
formed its allotted tasks. The states have worked 
side by side in their fields of governmental ac- 
tivity with little difficulty. But in recent years it 
has become evident that increased facility of 
transportation and communication, and the in- 
creased size of business units have transformed 
what once were intrastate problems into inter- 
state problems. The lack of uniformity in state 
legislation has enabled criminals, tax evaders, 
and others to escape from state regulations, and 
has imposed heavy penalties on innocent par- 
ties through double taxation, competition in 
states of lower standards, or other non-uniform 
requirements. On the other hand the growth of 
governmental functions has made it increas- 
ingly evident that all interstate problems cannot 
be handed over to Washington. 

To overcome these difficulties, the thirteen 
states listed on the front cover of this magazine 
have established Commissions on Interstate Co- 


operation to “perfect their participation in the 
Council of State Governments”. In no sense are 
these thirteen states—or the others which will 
doubtless join them in the near future—trying 
to rival the federal Union. On the contrary, 
they are anxious to codperate with the federal 
government whenever feasible. But these states 
are trying to accomplish the literal meaning of 
the phrase in the preamble to the federal con- 
stitution—“in order to form a more perfect 
union”. They are creating machinery which will 
aid them in the effort to harmonize their laws 
and their administrative practices in order to 
secure more effective state government. 


South Carolina 


In a distant past, when most southern gentle- 
men were supposed to spend large portions of 
each day sitting on shaded porches and imbib- 
ing favorite libations, the Governor of North 
Carolina is reported to have remarked, in his 
most chivalrous manner, to the Governor of 
South Carolina, “It's a long time between 
drinks”. 

Whether one views that remark with inebriate 
enthusiasm or with abstinent coolness, he must 
admit that Governor John C. B. Ehringhaus of 
North Carolina has more to discuss with Gov- 
ernor Olin D. Johnston of South Carolina to- 
day. On November 13, Governor Ehringhaus 
recognized the need of some channel for of- 
ficial contacts between the states and appointed 
the executive members of the North Carolina 
Commission on Interstate Codperation which 
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had previously been authorized by the North 
Carolina General Assembly. On March 4, Gov- 
ernor Johnston replied by signing a bill to create 
a South Carolina Commission on Interstate Co- 
operation. 

South Carolina’s forward step in the move- 
ment for implement- 
ing state government 
through the provision 
of machinery to facili- 
tate joint state action 
was largely due to the 
initiative of Hon. D. A. 
G. Ouzts of the House 
of Representatives, who 
introduced the bill in 
the legislature. In the 
House he was aided by 
Representatives 
Neville Bennett, Jo- 
seph M. Moorer, and 
Calhoun Thomas, and in the Senate by Sena- 
tors Richard M. Jefferies and J. Strom Thur- 
mond. The bill was passed by the House of 
Representatives on February 18 and was en- 
dorsed by the Senate on February 21. 

Shortly after South Carolina’s cooperative 
action, Virginia was 
added to the list of 
southeastern states es- 
tablishing complete 
Commissions on Inter- 
state Cooperation. The 
Old Dominion’s law 
was sponsored by the 
distinguished Speaker 
of the House, Hon. 
Ashton Dovell, chair- 
man of the Virginia 
House Executive Com- 
mittee of the Ameri- 
can Legislators’ Asso- 
ciation—which now becomes also the House 
Standing Committee on Interstate Cooperation. 
On February 3, Speaker Dovell introduced the 
bill in the House of Delegates, where it was 
passed on February 20. Under the able guidance 
of Senator T. Russell Cather, it was adopted by 


Olin D. Johnston 


George C. Peery 


the Senate on February 28 and was signed by 
Governor George C. Peery on March 23. 

The new Commissions on Interstate Codpera- 
tion in this region, aided by the interstate co- 
operative machinery already established in Flor- 
ida and North Carolina, will find many inter- 
locking problems in 
the closely knit eco- 
nomic community of 
the southeast. As long 
ago as September, 
1932, a regional pre- 
session conference of 
legislators or- 
ganized in this area by 
the American Legisla- 
tors’ Association. Leg- 
islators and state of- 
ficials from Georgia, 
North Carolina, South 
Carolina, Tennessee, 
and West Virginia came together to discuss 
their mutual problems at that time. 

In spite of that conference the number of 
interstate difficulties has increased. As high- 
ways are more or less constantly improved, 


D. 4. G. Ousts 


easier avenues of escape are provided for crimi- 
nals and easier means 
of tax evasion are of- 
fered. Already the 
Carolinas have both 
suffered from evasion 
of sales taxes by the 
simple method of buy- 
ing across state lines. 
Important highways 
like the famous “U.S. 
No. 1” bind these 
states together for the 
facilitation of motor 
travel—and for the 
multiplication of prob- 
lems which require interstate regulation. 

Waterways, like highways, are frequent 
causes of interstate difficulties. North Caro- 
lina and Virginia are both concerned with con- 
trol of Ohio River stream pollution. The de- 
velopment of inland waterways for small craft 
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) States which have established Commissions 
on Interstate Codperation 


Base Map ©The American Legislators’ Association 


FOUR MORE 


states have prepared to cooperate. 


along the Atlantic coast-line has been profitable, 


and at the same time provocative of problems 
of regulation tn each state. 

North Carolina and Virginia must also con- 
front some of the knotty problems raised by the 
work of the Tennessee Valley Authority. The 
transmission and sale of power on a large scale 
and the attendant social and economic program 
of the Tennessee Valley Authority frequently 
give rise to a need for consideration of gov- 
ernmental activity by agencies of more than 
one state. 

More recently, interstate control of tobacco 
production has been suggested as a substitute 
for the Agricultural Adjustment Administra- 
tion program in the tobacco areas. While no 
definite steps have been taken, legislators, 
executive officers, and governors of the 
major tobacco states — Virginia, the Caro- 
linas, Georgia, Kentucky, and Tennessee — 
conferred in Washington on February 25 
and 26. 


Kentucky 


Kentucky, a contributor to the staff of the 
Council of State Governments and long known 
as a cooperative commonwealth, has not kept 
itself out of the movement. With the aid of 
Hon. William B. Belknap, President of the 
American Legislators’ Association, and Hon. 
Ralph Gilbert, Chairman of the Senate Execu- 
tive Committee of the American Legislators’ As- 
sociation, a cooperative agency was created by a 
recent special session of the Kentucky General 
Assembly. The reorganization act, introduced 
by Hon. J. C. Nickell and Hon. B. F. Shields, 
was passed by the House on March 4, by the 
Senate on March 6, and was signed by Governor 
A. B. Chandler on March 7. Article XXI of this 
act created a Legislative Council for the Blue- 
grass Commonwealth. This Council is estab- 
lished according to the formula usually fol- 
lowed by the states in establishing Commissions 
on Interstate Codperation. The Council in- 
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cludes five senators, five representatives, and 
five administrative officials appointed by the 
Governor. The Governor shall be an honorary 
member, the Lieutenant Governor chairman, 
and the Speaker of the House vice-chairman. 
The functions of the newly created Legisla- 
tive Council are ex- 
tremely interesting. It 
shall “collect informa- 
tion concerning the 
government and gen- 
eral welfare of the 
state .. . and prepare 
a legislative program,” 
much as do the simi- 
lar Councils in Kansas 
and Michigan. It is 
. also empowered to re- 
ceive and consider the 
€ reports of the Audi- 
tor of Public Ac- 
counts. The most interesting new development 
is that the Council “shall encourage and ar- 
range conferences with officials of other states 
and of other units of government; carry 
forward the participation of this state as 
a member of the Council of State Governments, 
both regionally and 
nationally; and _for- 
mulate proposals for 
cooperation between 
this state and other 
states.” Thus the 
Council becomes 
equivalent to the Com- 
missions on Interstate 
Cooperation esta b- 
lished in other states, 
and Kentucky is added 
to the list of states 
which have estab- 
lished machinery for 
cooperation with other states of the Union. 
On her western border Kentucky touches Vir- 
ginia, and on her northern boundary Ohio and 
Indiana, three states which have already signi- 
fied their desire to codperate by the creation of 
Commissions on Interstate Cooperation. There 


Albert B. Chandler 


William B. Belknap 


is a broad field of interstate problems on which 
these Commissions must work. 


Indiana 


A week after her southern neighbor's action, 
Indiana became the twelfth state to codp- 
erate, on Friday the 
thirteenth of March. 
But the list of spon- 
sors of the resolution 
and the interest al- 
ready expressed by In- 
diana in__ interstate 
problems augurs a 
happy and construc- 
tive career for the new 
Commission. Concur- 
rent Resolution 16, 
providing for Indi- Sp | 
ana’s fuller partici- Paul V. McNutt 
pation in the Coun- 
cil of State Governments, was introduced in 
the House by Hon. Hardin S. Linke, chairman 
of the Indiana House Executive Committee of 
the American Legislators’ Association. With 
the aid of Speaker Edward H. Stein and Hon. 
Fred E. Barrett, the resolution was adopted by 
the House on the day 
of its introduction. It 
was considered in the 
Senate on March 13 
and adopted unani- 
mously there. Senator 
Jacob Weiss, President 
Pro Tempore of the 
Senate, Senator I. 
Floyd Garrott, Senator 
E. Curtis White, Sena- 
tor Chester K. Wat- 
son, and_ Senator 
Thurman A. Gott- 
schalk, all members of 
the Senate Committee on Interstate Coopera- 
tion, with the aid of Lieutenant Governor M. 
Clifford Townsend, supported the bill in the 
Senate. 

The success of the new Commission is guar- 
anteed. Indiana’s group of cooperative state 
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administrators, headed by the distinguished 
Governor Paul V. McNutt. Attorney General 
Philip Lutz, Jr., Secretary of State August G. 
Mueller, and Charles Kettleborough of the state 
legislative reference bureau, are others of this 
sort. As Chairman of the Executive Committee 
of the Governor’s Conference, and thus a mem- 
ber of the Board of Managers of the Council of 
State Governments, Governor McNutt has an 
important position in the field of interstate 
cooperation. Governor McNutt and General 
Lutz have already signified their interest in in- 
terstate cooperation by championing the inter- 
state compact for supervision of out-of-state 


parolees and probationers. General Lutz has 
been an active member of the Interstate Com- 
mission on Crime. 

Indiana’s position in the heart of the Great 
Lakes states makes her a particularly important 
addition to the ranks of the codperating states. 
With Kentucky and Ohio—both of which have 
recently established Commissions on Interstate 
Cooperation—Indiana’s new Commission can 
now turn to problems of motor vehicle regula- 
tion, interstate evasion, and flood control. The 
Kentucky and Indiana Commissions will have 
an opportunity to avoid the repetition of numer- 
ous minor interstate difficulties. 


PROGRAM OF PLANNERS 


Tentative schedule of the Second General Assembly of 
Commissioners on Interstate Codperation. 


missions discussed above and for their nine 

predecessors will be the goals of the Second 
General Assembly of Commissioners on Inter- 
state Cooperation, meeting in Chicago, April 
17-18, 1936. On the morning of April 17, the 
Assembly will hear reports of chairmen or desig- 
nated representatives of each Commission on 
the progress of the movement for cooperation 
in each state. 


ic and perspective for the four Com- 


Continuing commissions 


In the afternoon, the chairmen or representa- 
tives of continuing commissions or committees 
established under the auspices of the Council of 
State Governments will present their reports. 
Such men as Hon. Seabury C. Mastick of New 
York, Hon. Henry F. Long of Massachusetts, 
Hon. J. H. Thayer Martin of New Jersey, Hon. 
Carlton Dargusch of Ohio, and Hon. C. H. 
Morrissett of Virginia will be on hand to discuss 
the work of the Interstate Commission on Con- 
flicting Taxation. Judge Richard Hartshorne of 
New Jersey and the Attorneys General present 
will discuss the work of the Interstate Commis- 
sion on Crime. Hon. John A. Byrnes of New 
York will discuss the program of the Interstate 
Committee on Transients. Hubert R. Gallagher, 
Regional Representative of the Council of State 


Governments, will discuss the codrdinating 
work of the first regional secretariat. Reports 
on regional conferences on highways, milk con- 
trol, and stream pollution, will be made. 


Discussion of codperation 


At the dinner on the evening of the 17th, Hon. 
Charles E. Merriam and other members of the 
National Resources Committee will discuss ways 
and means of codperation between the Com- 
mittee and the Council of State Governments. 

On Saturday, April 18, the meeting will be 
thrown open toa round table discussion of some 
of the more important aspects of the work of 
Commissions on Interstate Cooperation. Among 
the topics which will be discussed are; 

(1) Organization work of new Commissions 
on Interstate Codperation; (2) Organization of 
subcommittees; (3) Finances of Commissions 
on Interstate Cooperation; (4) Relationship of 
Committees and Commissions on Interstate 
Cooperation to the Council of State Govern- 
ments; (5) Suggestions for encouraging estab- 
lishment of new Commissions on Interstate 
Cooperation; (6) Regional Secretariats; (7) As- 
sembly Committee Reports and Resolutions; 
and (8) Relationships of the Council of State 
Governments to the National Resources Com- 
mittee and other federal agencies. 
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LEGISLATURES 


Interstate cooperation progresses in eight legislative halls. 


Interstate machinery 

The month of March saw considerable prog- 
ress in the establishment of Commissions on 
Interstate Codperation by legislative action. In 
addition to its passage in Kentucky, New Jersey, 
South Carolina, Indiana, and Virginia, an act 
essentially the same as the model act printed 
in the February issue of Stare GovERNMENT has 
passed the Rhode Island House of Representa- 
tives and is in the hands of the Senate Judiciary 
Committee. In Alabama, where the bill is a 
joint resolution because of the special session, it 
has passed the Senate and gone to the House. 
Mississippi's House Rules Committee is consid- 
ering the measure, and it is still pending in the 
New York Assembly. 

New Jersey’s action has given her commission 
a statutory basis. 


Campaign against crime 

New Jersey, where all four crime control bills 
drafted by the Interstate Commission on Crime 
have passed the Senate, has begun an upward 
step toward the provision of adequate state- 
border nets for catching and convicting the fugi- 
tive and the interstate criminal. Minnesota, 
though prevented by adjournment from passing 
the other two bills, has enacted the Out-of-state 
Witness and the reciprocal Parolee Supervision 
bills into law. 

All four of the measures have been introduced 
in New York, Massachusetts, and Rhode Island. 
Committees are considering three of the bills in 
the Virginia General Assembly, but introduc- 
tion of the Extradition bill is being deferred 
until it has undergone further study. 

One-house yearnings 

Unicameralism, riding high on Nebraskan 
shoulders, has been recommended by state ofh- 
cials in at least two other states this year. Gov- 
ernor Curley recommended a one-house legisla- 


ture for Massachusetts in his message to the 
General Court in January, and a bill has been 
introduced in the House of Representatives pro- 
viding for a single-house legislature of 140 mem- 
bers. A concurrent resolution has been intro- 
duced in the New Jersey Senate which would 
provide, by constitutional amendment, for a 
one-house legislature. 
Kentucky reorganizes 

As the major accomplishment of its recent 
thirteen-day session, which adjourned March 7, 
the Kentucky General Assembly passed a com- 
prehensive reorganization bill which shuffled 
the departments and independent agencies into 
a pattern subject to a much greater degree of 
centralized control than exists under the present 
form. One of the most important innovations 
added to the Kentucky state government is the 
third Legislative Council to be established in the 
United States. In addition to the important 
function of preparing a legislative program be- 
tween sessions, one of its three specified duties 
is to act as the official Commission on Interstate 
Cooperation to perfect the participation of Ken- 
tucky in the Council of State Governments. A 
description of the organization and functions of 
this Commission appears on page 70 of this 
issue, 


In Memoriam 
Hon. Wilson G. Sarig, Speaker of the Pennsyl- 
vania House of Representatives, died of a heart 
attack on March 14. Speaker Sarig had been a 
member of the House of Representatives for 
thirteen years. He was a member of the Penn- 
sylvania Commission on Interstate Cooperation. 


W hen a man arrogates to himself the manner- 
isms of a czar, he limits himself to a czar’s facili- 
ties for obtaining information—Freperick A. 
CLEVELAND. 
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A BREAK FOR THE CITIZEN 


State governments should establish more orderly procedure in the making 
and publication of administrative orders. 
By EDWIN E. WITTE 
Professor of Economics, University of Wisconsin 
Consultant of the Council of State Governments 


YOME years ago there was much excitement 
in Wisconsin over an “egg law,” which 
prohibited the sale of eggs except on a pre- 

scribed grading system. Many grocers and other 
citizens protested to their representatives in the 
legislature. The latter, in turn, wrote to the leg- 
islative reference library to inquire how this law 
had come into force and what it really provided. 
My suspicion that this “egg law” was not a legis- 
lative act, but an administrative order, proved to 
be correct. It was an order adopted by the De- 
partment of Agriculture and Markets under a 
ten-year-old law which authorized that depart- 
ment to establish grades for the sale of agri- 
cultural products. The order was adopted 
without any previous notice to the trade or pub- 
lic hearings of any kind. It violated an express 
provision of the statute under which it was 
adopted that no order should prohibit the sale 
of ungraded agricultural products which were 
so labeled. One of the three commissioners of 
the Department of Agriculture and Markets 
had never heard of the order. It had originated 
with a well-meaning, enthusiastic employee 
who had never read the law under which it was 
issued. Yet until this entire story came to light, 
hundreds of grocers throughout the state re- 
fused to buy eggs from farmers, in fear of viola- 
ting the “egg law.” 


Delegated discretion best 


This was only the most extreme of many ex- 
periences, in twenty years in the state service, 
which have given me an abiding interest in ad- 
ministrative legislation. In the first part of this 
period, my approach to this problem was that 
of an official of a department extensively en- 
gaged in administrative law-making (Secretary 


of the Industrial Commission of Wisconsin). 
In consequence of that experience, I have re- 
tained an unshakable faith in the advantages of 
delegating to an administrative department the 
responsibility of applying general legislative 
standards to concrete situations. Such a process 
of delegated legislation makes possible a much 
better adaptation of the law to problems of par- 
ticular industries and to particular situations. 
Delegated power makes it possible to consult 
more extensively with the people who are di- 
rectly affected than is the case where the legisla- 
ture attempts not only to lay down the general 
standard, but also to work out minute applica- 
tions of a general principle. 


On the other hand 


Later, as Chief of the Legislative Reference 
Library, I realized the other side of the picture. 
In nearly every legislative session, members 
wished to have bills drafted which would curb 
the order-making power of this or that adminis- 
trative department; sometimes they wished to 
prevent any department from issuing any or- 
ders, rules, or regulations having the effect of 
law. On numerous occasions, also, there were 
inquiries about the source and content of regula- 
tions which were described as laws but could 
not be found in the statutes. There was great 
looseness and variation in administrative law- 
making, and no single source which could tell 
what ‘administrative orders were in effect. The 
complaint about the law usually gave a clue to 
the department which must have issued the reg- 
ulation, but even so it was not always easy to 
discover whether there actually was an order, 
and what it provided. Some departments with 
order-making powers published their orders in 


> ad 
|_| 
| 
| 
|- | 
iJ 
a 
t 
7 
\- 
O 
of 
is 
it 
e 
1- HES 
of 
1S 
= 
rt 
9 
yr 
.* 
4 


74 STATE GOVERNMENT 


the official state paper, others in bulletin and slip 
form; and some orders were not printed at all. 
It was still more difficult to find out when the 
order had been adopted. Almost no two depart- 
ments followed the same procedure, and the rec- 
ords kept by many of them were woefully in- 
complete and sometimes inaccurate. 


Room for improvement 


Inquiries at that time and since have con- 
vinced me that these evils are not 


ment which is reasonable for one type of order- 
making may be unreasonable for another. For 
example, it is not desirable to prescribe exactly 
the same procedure for quarantine orders and 
regulations of a board of health as for the safety 
orders of a state labor department. 

Very clearly, any code of procedure for ad- 
ministrative law-making must take cognizance 
of such variations. The Committee on Minis- 
ters’ Powers in England, which had intensively 
studied this problem for three 


peculiar to Wisconsin; on the 
whole, I believe, administrative 
law-making is better safeguarded 
and more judiciously exercised in 
Wisconsin than in the great ma- 
jority of states. Also, I still believe 
that administrative law-making, by 
and large, compares quite favor- 
ably with statutory law-making. 
While many ill-considered and un- 
wise regulations have been issued, 
most administrative orders have 
been at least as well prepared and 
as well adapted to the situations to 
which they were addressed as have most stat- 
utes. But this is merely another way of saying 
that some of the advantages of administrative 
law-making in matters of detail have been rea- 
lized despite the failure, to date, to standardize 
the procedure. 

The fundamental difficulty in trying to de- 
velop a uniform procedure for administrative 
law-making is that the order-making powers of 
state departments cover a very wide range of 
affairs. Nearly every department has some 
order-making powers, but the nature and scope 
of these orders varies widely. Some orders gov- 
ern merely the internal organization of the de- 
partment; others are rules and regulations gov- 
erning proceedings before the department, or re- 
ports to be made to it; while others are orders 
determining rights and obligations of citizens in 
their relations with each other. Some orders are 
merely temporary, others permanent. Some 
apply only to named parties and single trans- 
actions, others to everybody in the state and 
prospectively to future situations. A require- 


Edwin E. Witte 


years, did not propose in its report 
in 1932 a complete or uniform 
code. In typically English fashion, 
it presented many of its recom- 
mendations merely as suggestions, 
not as proposals for legislation. It 
should be noted, however, that 
England has developed a much 
more orderly and fairer procedure, 
and particularly a much better sys- 
tem for the publication of adminis- 
trative orders, than prevails in any 
American government. 

Real progress in the same direc- 
tion has been made by the government of the 
United States in the recent establishment of the 
Federal Register. Executive and administrative 
orders of the federal government are hereafter 
to be published under that name. This seems to 
be a direct development from the criticisms 
made by the Supreme Court (in the Hot Oil and 
Schechter cases) of the manner in which the 
powers of executive order-making were exer- 
cised under the NIRA. 

It is to be hoped that these criticisms and the 
consequent action of the federal government 
may have repercussions in the states. There is 
as great need for more orderly procedure and 
better publication of administrative orders in 
the state governments as in Washington. The 
mere listing of the various state codes, in the re- 
cent pioneer study: of Administrative Labor 
Legislation by Dr. John B. Andrews, (Harpers, 
1936), occupies twenty-eight pages of closely set 
type. While labor legislation has been one of 
the fields in which administrative law-making 
has been most extensive, it is by no means the 
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only one in which the great bulk of the laws 
now in force is to be found in orders rather than 
in statutes. Public service commissions, insur- 
ance departments, tax commissions, boards of 
lacalth, departments of agriculture, marketing 
commissions, dairy and food commissions, fire 
marshals, and still other state departments have 
very generally used order-making powers. 

It is highly desirable that every statute vesting 
order-making powers in any department should 
contain provisions to insure a fair and orderly 
procedure. At the very least, orders which im- 
pose obligations upon the general public or 
which determine the rights and duties of indi- 
viduals should normally be subject to require- 
ments of advance publication of notice to inter- 
ested parties, and of public hearings. It is de- 
sirable, also, that provision should be made for 
establishment of advisory committees—repre- 
sentative of all interested groups—to assist in 
the formulation of far-reaching orders. In states 
which have competent legislative reference serv- 
ices, departments vested with order-making 
powers should make use of the research and 
drafting facilities of these agencies for technical 
assistance. Most essential are the requirements 
that a record be kept of the department’s action 
leading to the adoption of orders, rules, or regu- 
lations, and that the orders shall be published in 
a way which will advise citizens affected by 
their provisions. Except for types of orders 
where such a requirement is clearly impractica- 
ble, orders of general scope should not take ef- 
fect until a certain time after publication. 

The greatest possible uniformity in the exer- 
cise of order-making in each state seems to me to 
be clearly desirable. Complete uniformity is not 
practical, but a code for administrative legisla- 
tion, with specified exceptions, may be feasible. 
Such a code cannot be drafted hurriedly, and 
should be attempted only after a comprehensive 
study of the entire problem of administrative 
legislation as it exists in the state in question. 

Some very essential requirements can be 
adopted without waiting for such a comprehen- 
sive study. It is reasonable to require that every 
department which has power to make any ad- 
ministrative orders must file a copy of these or- 


ders, and a record showing their adoption, with 
the Secretary of State. Orders other than those 
which take effect immediately (such as quar- 
antine regulations) should be required to be 
published before they take effect. The consecu- 
tive numbering of orders in series is very desir- 
able, so that interested citizens may know which 
is the latest order. The British device of pub- 
lishing all administrative orders in an annual 
volume, paralleling the volume of the session 
laws, has much to commend it. If this is not 
deemed feasible, each department should be re- 
quired to include all new orders which it has 
issued in its annual or biennial report, or, as a 
minimum, to list or describe its orders in its re- 
ports, with the information that interested par- 
ties may procure copies on request. 


Many advantages 


The advantages of requirements of this kind 
are obvious. Anyone who has ever attempted to 
compile the administrative requirements in the 
various states in any field of the law in which 
there are many administrative orders—a very 
necessary step in efforts to secure uniformity of 
state legislation—has found that under existing 
conditions it is practically impossible to make a 
completely accurate compilation. Until admin- 
istrative orders are made much more easily ac- 
cessible, indexes of state legislation—like the 
State Law Index of the Library of Congress or 
the world-wide index proposed by Dr. Vauthier, 
of the League of Nations—can necessarily cover 
only the statute laws and, therefore, be only par- 
tially complete. Even more important is the 
fact that lawyers who do not specialize in a par- 
ticular field of the law about which they are 
consulted are very apt to give wrong advice to 
their clients because they have no knowledge of 
the existence of administrative orders and no 
warning in the statutes that such orders have 
been issued. It is elemental that the citizen 
should have a fair opportunity to know what is 
the law which he must observe. “Government 
in ignorance of the law” is the worst imaginable 
government. To give the citizen a break, the 
states should develop very promptly a better 
system of publishing administrative orders. 
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GOVERNORS 
A bi-partisan ticket is presented by the alphabet. 


Maine 

A “State o’ Maine” man to the core, Louis 
Jefferson Brann was born in Madison, Maine, in 
1876, was educated at the state university, and 
has practiced law and 
held office there ever 
since. In 1906-07 he 
was City Solicitor of 
Lewiston, then, in 
rapid succession, Tax 
Collector, Register of 
Probate, Judge of the 
Municipal Court, and 
Mayor for two terms. 
In 1919 he began his 
career in state gov- 
ernment as a member 
of the Legislature, and 
by 1932 he had reached 
the high hill in Augusta as governor of the “so 
goes the nation” state, which has “gone Brann” 
in the last two gubernatorial elections. 


Louis J. Brann 


Maryland 

Between the national capital (where he was 
born in 1877) and Maryland’s capital, Harry 
Whinna Nice made a long stop-over in Balti- 
more. Armed with a 
University of Mary- 
land law degree, he 
became a_ criminal 
lawyer in Baltimore, 
served on the Balti- 
more City Council, 
was Secretary to Balti- 
more’s Mayor, Balti- 
more Supervisor of 
Elections, State’s At- 
torney in Baltimore, 
and Judge of the Ap- 
peal Tax Court. He 
was ready for the 
Governorship in 1919, but lost by 165 votes out 
of 228,000 total. He is a member of the Execu- 
tive Committee of the Governors’ Conference. 


Harry W. Nice 


Massachusetts 

Though James Michael Curley has been dec- 
orated by such distant governments as Serbia, 
Japan, Italy, and France, he and Boston have 
been together from the 
time of his birth in 
1874. At twenty-five he 
was a Common Coun- 
cilman, and since then 
he has served con- 
secutively in the Gen- 
eral Court of Massa- 
chusetts, Boston Board 
of Aldermen, City 
Council, and United 
States Congress. He 
returned from Wash- 
ington to become Bos- 
ton’s mayor in 1914. 
After two decades of moving in and out of the 
City Hall for alternate four-year terms, he 
moved up Beacon Street to the State House. 


James M. Curley 


Michigan 

Almost half of Frank D. Fitzgerald’s fifty- 
one years have been spent in the state service. 
Twenty-three years in the capitol have raised 
him from Senate clerk- 
hood to the Governor- 
ship. He served as a 
County Supervisor in 
his late twenties, then 


entered capitol 
doorway to become 
successively Senate 
clerk, House proof- 


reader, bill clerk, clerk 
to the Secretary of 
State, Deputy Secre- 
tary of State, Business 
Manager of the High- 
way Department, Sec- 
retary of State for two terms, and Governor in 
1934. Meanwhile he was active as County and 
State Republican Committeeman. 


Frank D. Fitzgerald 
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GOVERNORS 


Legislative, convivial, and codperative sessions occupy the governors. 


The attempt of the Carolinas, Virginia, and Georgia to draft interstate compacts for the 
control of the flue-cured tobacco crop ended without agreement at a conference in Wash- 
ington, February 25 and 26. Governor John C. B. Ehringhaus of North Carolina and 
representatives of Governors Olin D. Johnston of South Carolina, George C. Peery of 
Virginia, and Eugene Talmadge of Georgia, discussed legislation for crop limitation. 

Since each of the legislatures involved convenes in regular session in 1937 except Vir- 
ginia, Which does not meet again until 1938, the present plan to control 1937 production 
is based on the understanding that Virginia will, at its present session, pass contingent 
legislation which would not take effect until the other three states involved had imposed 
similar restrictions. The compacts would, of course, require the consent of Congress. 

An extension of the control to burley tobacco would not take effect until Kentucky and 


Tennessee had reciprocated, but these two states are not involved in the flue-cured to- 
bacco situation. 


Governor Albert B. Chandler recently concluded work with a short, but successful, 
special session called for the purpose of state reorganization. Among the appointments 
made by Kentucky’s new chief executive was that of James W. Martin, former research 
director of the Interstate Commission on Conflicting Taxation, as the new Chairman of 
the Kentucky State Tax Commission. 


Having called the Indiana General Assembly into special session on March 5 to con- 
sider the enactment of social security measures, Governor Paul V. McNutt told the leg- 
islators that “in your consideration of these bills, it is imperative that three admonitions 
be borne in mind: (1) the state acts must fulfill the requirements of the federal act .. . 
(2) the state budget must remain balanced, and (3) local units must be given the authority 


and sufficient time to readjust their budgets in compliance with the social security pro- 
gram.” 


At the Texas Independence Day banquet, which on March 2 celebrated the hundredth 
anniversary of the Lone Star Republic (deceased 1845), Governors James V. Allred of 
Texas, Hill McAlister of Tennessee, and Philip LaFollette of Wisconsin, spoke over a na- 
tional radio chain from Houston. Joining the Texas celebration in the same broadcast, 
Senators. Tom Connally and Morris Sheppard, federal R.F.C. Chairman Jesse Jones, and 
Congressman Sam Rayburn added their Lone Star hosannas from Washington. 


Governor Harry W. Nice, in addressing the special session of the Maryland General 
Assembly, March 4, which he had called for the purpose of enacting relief measures and 
of equipping the state with social security legislation, referred to a legislative program 
which the Attorney General had prepared from the results of a state-wide relief survey, 
and declared that “never before in the history of Maryland have we been confronted 
with so grave a problem. . . .” 
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THUMBS DOWN 

TTORNEYS GENERAL, especially, and other 

A state officials more than incidentally, 

will be interested in the table on this 

page. It has been prepared from a compilation 

made by J. P. Radigan for the Legislative Ref- 

erence Service of the Library of Congress. The 

table shows the number of laws held constitu- 

tional by the highest court of each state, and 

later held unconstitutional by the United States 
Supreme Court. 

“The Congress shall have power . . . to regu- 
late commerce with foreign nations and among 
the several states and with the Indian tribes” 
(Article I, Section 8). This clause and 
the related limitation on the power of the 
states to levy import and export duties have 
presented the major stumbling block to state 
legislation which state courts held good. One 
hundred two acts—almost one-third of the total 
number—have been tripped up by the Supreme 
Court on this ground. 

Ninety-two casualties have come from the 
Fourteenth Amendment. The mankiller here 
is the sentence “No state shall make or enforce 
any law which shall abridge the privileges or 
immunities of citizens of the United States; 
nor shall any state deprive any person of life, 
liberty, or property, without due process of 
law; nor deny to any person within its jurisdic- 
tion the equal protection of the laws.” 

The third major hurdle for state laws is the 
contract clause. “No state shall ... pass any... 
law impairing the obligation of contracts” (Ar- 
ticle I, Section 10). Fifty-nine times have state 
supreme courts failed to agree with the Su- 
preme Court of the United States on the inter- 
pretation of this clause. 

Eight state supreme courts have always 
avoided reversals on points of constitutionality. 
Connecticut, Delaware, Idaho, New Mexico, 
Oregon, Rhode Island, Vermont, and Wyoming 
supreme courts have agreed with the Supreme 
Court of the United States on these clauses. 

Philosophers and politicians may draw what 
conclusions they wish from these figures. STaTe 
GOvERNMENT presents the facts. 


STATE GOVERNMENT 


State 


Alabama 


Arizona 


Arkansas 


California 
Colorado 
Connecticut 


Delaware 
Florida 
Georgia 
Idaho 
Illinois 
Indiana 
lowa 
Kansas 
Kentucky 
Louisiana 
Maine 
Maryland 
Massachusetts 
Michigan 
Minnesota 


Mississippi 
Missouri 


Montana 


Nebraska 
Nevada 

New Hampshire 
New Jersey 

New Mexico 
New York 


North Carolina 
North Dakota 
Ohio 


Oklahoma 
Oregon 
Pennsylvania 


Rhode Island 
South Carolina 
South Dakota 


Tennessee 
Texas 
Utah 


Vermont 
Virginia 
Washington 


West Virginia 
Wisconsin 
Wyoming 


Total 


Acts held unconstitutional under: 


Com- 
merce 


| clause 


5 


101 


| 


Four- 
teenth 
amend- 
ment 


te 


Impair- 


ment of 
contract 


Miscel- | 
laneous | 
| 
5 12 
3 17 
3 12 
1 
0 
0 
4 
2 14 
0 
5 
5 
2 12 
14 
1 16 
3 9 
1 4 
6 
1 
4 
4 12 
1 1 
6 
1 1 
1 8 
0 
6 12 
11 
1 2 
1 
0 
5 23 
0 
4 
3 
l 13 
12 
0 
10 
1 6 
2 
0 
57 309 
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2 2 
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1 | 2 
3 . | 1 
| 
| 2 | 1 
6 6 | 2 
5’ | 2 | 8 
1 | 1 
4 | 2 
2 4 
5 1 | 
: 2 5 l 
3 3 2 
| 6 | 
1 1 
3 2 2 
4 1 | 1 
\ 5 3 | 3 
3 3 
1 | 
a 10 5 3 
1 2 | 
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3 2 
1 2 
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ATTORNEYS GENERAL 


The Supreme Court upholds prison labor legislation. 


Department of Justice 
ENERAL A. A. F. Seawell of North Caro- 
(; lina, in a recent article in the Duke Bar 
Association Journal, proposes a state De- 
partment of Justice for North Carolina. In 
addition to the arguments that the state can 
act more effectively than localities for crime 
prevention, apprehension of criminals, and de- 
tection of criminals, General Seawell remarks 
that state control would mean a uniform high 
standard of law enforcement. Supervision of 
legal procedure of local officials is especially 
needed. He notes that “the number of cases 
disposed of in the lower courts and sent back 
from the Supreme Court because of objections 
and demurrers to the bill of indictment, and 
because of other technical defects in the trial, 
is enormous. This sendback business annually 
costs the state of North Carolina thousands of 
dollars, and very frequently results in the escape 

of guilty men, and injury to society.” 

Prison goods 

In the recently decided case of Whitfield v. 
Ohio, the Supreme Court of the United States 
sanctioned an Ohio statute prohibiting sale of 
prison-made goods manufactured in another 
state. In the same case, the court upheld the 
federal Hawes-Cooper Act, which provides that 
prison-made goods shipped in interstate com- 
merce shall, upon arrival in any state, become 
subject to the operation of the local laws as 
though produced in that state or territory. The 
court found that privileges and immunities of 
citizens of the United States were not denied, as 
the state statute did not discriminate against 
citizens of other states; that the state act was not 
a direct burden on interstate commerce, since 
Congress had expressly exempted prison-made 
goods from the original package doctrine—an 
exemption which had been held constitutional 
in the case of liquor shipments; and that the 
federal act was not a delegation of power from 
Congress to the states. Attorney General 


Bricker of Ohio argued the case for the state, 
and Generals Bennett of New York and Peter- 
son of Minnesota filed briefs as amici curiae. 

It has been suggested by some writers that 
these liquor and prison labor decisions may be 
used as precedents for federal legislation ab- 
rogating the original package rule when it ad- 
versely affects state labor legislation. 


Foreign corporations 

Attorney General James E. Finnegan and 
Assistant Attorney General Herbert H. Nau- 
joks, of Wisconsin, are contesting in the Su- 
preme Court of the United States a state court 
decision against a Wisconsin income tax on a 
Delaware corporation which carries on its prin- 
cipal business in Wisconsin. The state Supreme 
Court held the tax to be an unconstitutional de- 
privation of the property of the corporation 
without due process of law. General Finnegan 
is contending that, as a result of having its 
chief residence in Wisconsin, the taxpayer cor- 
poration enjoys benefits similar in both nature 
and amount to those which the state bestows 
upon corporations having both their domicile 
and residence in Wisconsin. 

Busy office 

Nearly six hundred opinions on twenty-nine 
different general topics were handed down dur- 
ing 1935 by General Herbert R. O’Conor of 
Maryland. In addition to this, according to 
General O’Conor’s report, more than one hun- 
dred bills were prepared for the General As- 
sembly, and the constitutionality of the six 
hundred measures adopted was passed upon. 
The staff of the Law Department took part in 
three hundred industrial accident hearings. 


It is an interesting fact to note that the in- 
crease in the number of suits brought by states 
has been attended by an equally great increase 
in the number of compacts entered into between 
states —CHARLES WarreEN, formerly Assistant 
Attorney General of the United States. 
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SECRETARIES OF STATE 


An Illinois summary of reciprocal motor vehicle laws. 


Illinois reciprocates 


A 1936 “Reciprocal Guide for Trucks and 
Commercial Vehicles” was issued recently by 
Secretary of State Edward J. Hughes. It sum- 
marizes the rules under which Illinois cars must 
operate when they travel in each of the forty- 
seven other states, the District of Columbia, and 
the provinces of Canada. The booklet contains 
not only the limitations placed on private pas- 
senger cars, but also those on eight types of 
commercial operation. It also lists the require- 
ments on many subjects, ranging from truck 
lengths to chauffeurs’ licenses. The correspond- 
ing Illinois regulations for foreign cars from 
each state are included. 

An analysis of the courtesies extended to Illi- 
nois passenger cars used for recreational pur- 
poses in other states reveals that twenty-five 
states grant full reciprocity or reciprocity for at 
least a year, eight allow ninety days, four grant 
sixty days, four permit thirty days. The remain- 
der allow free visits for periods of time ranging 
from twenty-five days to six months. 

Reciprocal favors are proffered by Illinois to 
each state for exactly the same periods of time 
as that state grants to Illinoisans, except in the 
cases of Louisiana and Texas. 

Louisiana allows thirty days after which pay- 
ment of a special low fee extends visiting privi- 
leges to one hundred twenty days, but Illinois 
grants one hundred twenty days free to Louisi- 
anans. Texas charges a slight fee to extend its 
twenty-five day maximum to one hundred forty- 
five days, but Illinois welcomes Texans for one 
hundred forty-five days without charge. 


Responsible drivers 


Hon. Earl W. Snell, Secretary of State of Ore- 
gon, has made an interesting study of the 
Oregon safety responsibility law. Under this 
law financial responsibility must be proved be- 
fore driving licenses are restored to those who 
have lost them as a result of violations of the 


rules of the road. Out of two hundred twenty- 
eight cases of suspended drivers—most of them 
charged with driving while intoxicated—only 
three have been successful in proving financial 
responsibility. These three are restricted to the 
operation of motor vehicles for business pur- 
poses only. 


Shark hunting 


According to the annual report of Secretary 
of State Edward J. Flynn of New York, the Di- 
vision of Licenses (of which Miss Grace A. Reavy 
is chief) in 1935 investigated some three hun- 
dred fifty complaints against real estate brokers 
and billiard room proprietors. Ninety hearings 
have been held. As a result of these hearings, 
licenses of eight real estate brokers have been 
revoked, three more suspended, and nine ap- 
plications denied. Three notaries public were 
removed, and seven miscellaneous licenses re- 
voked. In other instances, where the miscon- 
duct was not serious, the offending licensee was 
permitted to settle with the complainant. The 
department urges legislation to regulate sales of 
suburban lots on the installment plan. “It must 
be said with emphasis that during the term of 
office of your Secretary of State (seven years), 
out of the thousands of complaints filed with 
the License Division, ninety per cent were made 
by women, widows, servant girls, the aged, and 
others who were inexperienced in the simplest 
phases of business. The need for such legisla- 
tion is therefore self evident.” 


Five-year plan 

Perhaps the boldest of the changes made in 
state passenger car licensing provisions in recent 
years is the adoption of the Connecticut five- 
year plate which goes into effect April 1, 1937. 
The rustless aluminum plates will cost less than 
five issues of the annual tag, and it is expected 
that, by making it less expensive to keep a vehi- 
cle in operation, a greater volume of gasoline 


tax will be collected. 
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TRANSIENTS 


cause a problem and a conference. 


Ne of the most difficult problems arising 
() in a country governed by a federal sys- 
tem is the handling of migrations of the 
population. What legal claim for relief can be 
urged by a man who, in search of work, has left 
his home state, and failed to find work? The 
laws of the states vary tremendously on this sub- 
ject, the most liberal—Wyoming—requiring 
only three months residence, while at the other 
extreme Maine, Massachusetts, New Hampshire, 
New Jersey, and Rhode Island require five years 
residence before a man is eligible for relief. Four 
states require six months; seventeen demand a 
year; one asks two years; three specify three 
years; one asks four years; and the other sixteen 
have no specific settlement statutes. When the 
federal government recently stepped out of the 
field of transient relief, the confusion and hard- 
ship resulting from these disparities in state laws 
were greatly increased. 

At a recent interstate conference on transient 
relief, called by the New Jersey Commission on 
Interstate Cooperation, with the aid of the New 
York and Pennsylvania Commissions, more than 
one hundred persons from twenty-one eastern, 
southern, and midwestern states gathered to dis- 
cuss the solution to these problems. They were 
welcomed by Judge Richard Hartshorne of 
New Jersey, presiding officer of the conference, 
with an explanation of why the three Commis- 
sions had called the conference, and by Mr. John 
Woelfle, Secretary of the New Jersey Commis- 
sion on Interstate Cooperation. 

Mr. Fred Hoehler, Executive Director of the 
American Public Welfare Association, ex- 
plained that the principle of requiring “settle- 
ment” before extending relief to dependents 
originated in Elizabethan England and colonial 
America when towns were more of individual 
units than they are “in this twentieth century 
network of metropolitan centers.” Causes of 
transiency are for the most part national. 


Dr. Ellen C. Potter, of the New Jersey Depart- 
ment of Institutions and Agencies, spoke of the 
emergency situation caused by the federal order 
of September, 1935, that all new registration of 
transients should cease. “Jungles on the railroad 
track,” “panhandling,” and full municipal lodg- 
ing houses are the more obvious signs of this 
problem. Federal relief is the only available 
remedy. Miss Ruth Blakeslee, of the Works 
Progress Administration, then commented that 
federal relief must be aided by the establishment 
of definite contacts between the transients and 
the communities in which they find themselves. 
Mr. Charles H. Alspach, Director of Transient 
Activities of the Federal Emergency Relief Ad- 
ministration, reviewed the history of federal 
transient relief and noted that it had at least 
focussed attention on transient problems and 
raised standards of transient care. 

That the movement of transients was an in- 
terurban movement of urban people was the 
conclusion drawn from figures presented by 
Mr. John N. Webb, Research Analyst of the Di- 
vision of Social Research of the Works Progress 
Administration. “The unattached transient has 
tended to originate in the industrial East .. . 
and the greatest concentration (of transients) is 
to be found west of the Mississippi.” 

A specific suggestion that state labor depart- 
ments utilize the already constructed federal 
transient camps in cooperation with the United 
States Department of Labor was made by Mr. 
Cornell B. Braisted, State Transient Director of 
the New Jersey Emergency Relief Administra- 
tion. Continuation of the tuberculosis units of 
the transient programs was suggested by Dr. 
H. E. Kleinschmidt, of the National Tuberculo- 
sis Association. 

Mr. Henry Redkey, Director of Transients of 
Florida, spoke of the suggestion of federal 
grants to the states for transient relief like other 
grants under the Social Security Act. Mr. Has- 
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82 STATE GOVERNMENT 


kell Jacobs, Consultant on Settlement of the 
New York Emergency Relief Administration, 
reviewed the legal situation in regard to tran- 
sients and concluded that the “Uniform Trans- 
fer of Dependents Act” of the National Confer- 
ence of Commissioners on Uniform Laws 
seemed to satisfy most persons and to be the 
simplest procedure. A fuller discussion of the 
act was given by Frank W. Goodhue, Director 
of the Division of Aid and Relief of the Massa- 
chusetts Department of Public Welfare. Hon. 
William J. Ellis, Commissioner of Institutions 
and Agencies of New Jersey, stressed the need 
for state-wide programs in handling “state 
poor.” 

Through its chairman, Hon. Harold C. 
Ostertag of New York, the resolutions commit- 
tee reported a number of resolutions. 

The following principles were declared to be 
desirable for state legislation: 

1. A uniform period of residence, preferably 
brief, for acquiring a legal settlement; 

2. A reorganization of the relief laws to pro- 
vide care for persons not having local settle- 
ment; 

3. Adequate standards of relief for all persons 
in need, regardless of settlement status. 

In pursuance of these principles, it was re- 


solved that the Conference should encourage all 
efforts for uniformity of settlement laws and for 
reciprocal administrative agreements between 
states. A Continuing Committee, established to 
follow up these suggestions, includes: 

Ellwood Street, Director of Public Welfare, 
District of Columbia; James Donn, Chairman 
Florida Transient Coordinating Commission, 
Florida; Fred K. Hoehler, Director American 
Public Welfare Association, Illinois; Harry 
Greenstein, State Relief Administrator, Mary- 
land; Frank W. Ellis, State Director ERA tran- 
sient Division, Mississippi; Senator Paul D. 
Grady, North Carolina; Dr. Ellen C. Potter, 
Director of Medicine, Department of Institu- 
tions and Agencies, New Jersey; Mrs. Thomas 
W. Streeter, Interstate Commission ERA Coun- 
cil, New Jersey; Hubert R. Gallagher, Regional 
Representative Council of State Governments, 
New York; Haskell Jacobs, Consultant on set- 
tlement TERA, New York; Hon. Harold C. Os- 
tertag, legislative member New York Commis- 
sion on Interstate Codperation, New York; 
Hon. Charles J. Margiotti, Attorney General, 
Pennsylvania; Karl de Schweinitz, State Relief 
Administrator, Pennsylvania; Hon. Lawrence C. 
Jones, Attorney General, Vermont; C. L. Allen, 
ERA director, West Virginia. 


IMPORTANT EXCERPTS 


from some of the speeches made at 
the Transient Conference. 


our consideration of some practical admin- 

istrative aspects of interstate coOperation in 
respect to the unsettled and needy citizen. “First 
it is necessary to have state responsibility for 
dealing with the unsettled person. 

“Another major reference point of our think- 
ing should have to do with the relationship 
of the Federal government to this under- 
taking. ... A constructive approach, there- 
fore, would seem to require that any joint state- 
federal transient program should include a 
matching basis for providing the necessary 


if T sEEMS that a few guideposts might help in 


funds . . . that one state work with another in 
caring for the needs of an applicant . . . and 
that transportation from one state to another be 
undertaken only when full consent to such 
transportation shall have been obtained from the 
state agency administering the transient law in 
the state of destination.” 

Hon. William J. Ellis, Commissioner, Depart- 
ment of Institutions and Agencies, New Jersey. 


“The causes of transiency are for the most 
part national in character. Unemployment, one 
of the prime causes of motivation, is certainly 
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not a local problem. Just as possible solutions 
to the unemployment problem must be worked 
out on a national basis by utilizing all of our 
national resources, so must the transient prob- 
lem be worked out on an inter-state basis. 

“Transiency when accompanied by success 
in terms of economic stability — industrial 
growth—is looked upon as a remedy to faulty 
distribution of population, but when it is 
coupled with dependency it is considered unde- 
sirable and viewed as an evil. . . . Transients 
present many problems. . . . Their problems 
are as complex, their needs as varied as the cross 
section of any dependent group . . . they fall 
into every category set up in the Social Security 
provisions. . . . Experience indicates that no 
one state can provide the many types of re- 
sources that the transients need. . . .” 

Hon. Fred K. Hoehler, Executive Director, 
American Public Welfare Association, Chicago. 

“In restoring law-breakers to society, it is 
often advisable to permit people on parole to 
live in states other than the states in which they 
served their sentences. . .. It is important that 
a sending state be assured that a receiving state 
will supervise such parolees closely and con- 
scientiously in the public interest. For this rea- 
son a few states have already worked out recip- 
rocal arrangements. ... These arrangements 
are informal working arrangements without 
the sanction of law . . . and illustrate the pos- 
sibilities of interstate cooperation and rob the 
state boundary of some of its character as a pro- 
tection to criminals. 

“Recently a strong movement has developed 
for inducing all states to enter into agreements 
with sister states and to give these agreements 
the force of law. This would be done by definite 
compacts between signatory states. Consent to 
such compacts has already been granted by Con- 
gress. Under such compacts, one state may per- 
mit a person on parole to reside in another state 
provided such person is a resident of the receiv- 
ing state, or provided the receiving state con- 
sents to such a person being sent there. Be- 
fore granting such permission, opportunity is 
to be given the receiving state to investigate the 


home and prospective employment of the 
person on parole. Under this compact, each 
receiving state would supervise the parolees of 
any sending state by the same standards applic- 
able to its own parolees. 

“Informal agreements of this kind, lacking 
the force of law, have worked satisfactorily, and 
it is believed that formal compacts of this na- 
ture are desirable.” 

Winthrop D. Lane, Director, Division of Pa- 
role, Department Institutions and Agencies, 
New Jersey. 


“Whether or not the Federal Government 
continues its transient activities, there is urgent 
need in many states for improved welfare laws 
that will enable town, county, or state welfare 
departments to give more humane consideration 
and support to families or unattached persons 
regardless of their legal settlement status. 

“During the past 40 or 50 years, many efforts 
have been made to bring about uniform settle- 
ment laws throughout the United States, but 
because of the tremendous legal difficulties in- 
volved, we are still a long way from such a goal, 
and in my opinion the goal could not be reached 
for many years. 

“There is, however, in my opinion, a short 
cut, through the medium of reciprocal agree- 
ments which would enable states to avoid the 
technicalities of settlement law, and to proceed 
on a uniform, equitable basis. . . .” 

Frank W. Goodhue, Director, Division of Aid, 
Department of Public Welfare of Massachusetts. 


“.. . Our unremitting study of the problem 
during the last three years convinces us that, 
whether fast or slow, migration on a large scale 
must remain as one of the essential methods of 
adjustment to the changing opportunities of a 
dynamic society. If, then, there is to be a greater 
degree of social control over distribution of pop- 
ulation, its main purpose should be not to re- 
duce human mobility, but to make use of it and 
to give it surer direction and guidance.” 

Dr. Ellen C. Potter, Director of Medicine, 
Department of Institutions and Agencies, 
Trenton, New Jersey. 
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FEDERAL-STATE COOPERATION 


State commissioners are to join in the administration of the 
federal Motor Carrier Act. 


By PAUL G. KAUPER 


interested in the development of closer 

cooperation between federal and state 
authorities have reason to feel encouraged over 
the passage of the federal Motor Carrier Act 
by the 74th Congress. This act provides for 
federal regulation of interstate motor carriers 
and brokers, and meets a need that has been 
acutely felt in this field ever since the Supreme 
Court of the United States, in the well known 
case of Buck v. Kuykendall (1925), held that a 
state could not constitutionally require an in- 
terstate motor carrier to apply for a certificate 
of public convenience and necessity. Apart 
from its substantive provisions, the act is unique 
in that it embodies a detailed plan for systematic 
and regular cooperation between the Interstate 
Commerce Commission and state administra- 
tive authorities, whose efforts are accorded a 
definite legal status by the Act. 


See of governmental administration 


Interstate boards 


The Act, in its administrative provisions, de- 
clares that it shall be the duty of the Interstate 
Commerce Commission to regulate interstate 
motor carriers and brokers. Certain of the con- 
troversies arising under the Act are to be heard 
and decided by the Commission itself (which 
may refer them to a member or examiner of the 
Commission for hearing and recommendation 
of an appropriate order thereon). All contro- 
versies in which the interstate operations in- 
volve not more than three states must be re- 
ferred by the Commission to “joint boards” for 
hearing and recommendations or appropriate 
orders if certain specified matters (involving the 
most important features of the regulation pro- 
vided for by the Act) are concerned. Further- 


more, the Commission, in its discretion, may 
refer any such matters to joint boards when 
more than three states are involved, and it may 
also refer to such boards any investigation and 
suspension proceeding not otherwise specifically 
mentioned in the legislation. 


Who appoints whom? 


The “joint board” provided by the Act is a 
board composed of one member from each state 
involved in the particular interstate motor car- 
rier or brokerage operation in controversy at 
the time. The member from any state is to be 
nominated by the regulatory commission of the 
state from its own membership or “elsewhere.” 
If there is no commission in any state charged 
with the regulation of motor carriers, or if the 
commission of the state fails to make a nomina- 
tion when requested by the Commission, then 
the governor of the state is authorized to nom- 
inate the state’s representative on the joint board, 
The Commission is then authorized to appoint 
as a member upon the joint board any nominee 
approved by it. If both the state commission 
and the governor fail to nominate a joint board 
member when requested to do so by the Com- 
mission, then the joint board is to be consti- 
tuted without a member from such state, pro- 
vided that members from two or more states 
have been nominated. 

If the commission for any state from which a 
member of a joint board is entitled to be ap- 
pointed waives action on any matter referred to 
such joint board, or if any joint board fails or 
refuses to act upon, or is unable to agree upon, 
any matter submitted to it within forty-five days 
after the matter is referred to it or within such 
other period as the Commission may require, 
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or if a member shall not be nominated by more 
than one state, then the matter is to be heard 
and decided by the Commission itself without 
the assistance of a joint board. A joint board, 
once constituted, is to continue in existence for 
the consideration of matters referred to it by 
the Commission until such time as its existence 
is terminated by the Commission. 

In acting upon matters referred to them, joint 
boards are to be vested with the same rights, 
duties, powers and jurisdictions as are vested 
by the terms of the act in members or examiners 
of the Commission. Thus such joint boards 
are empowered to administer oaths, to require 
the attendance and testimony of witnesses and 
the production of books and papers by subpoena, 
and to take depositions. 

All-decisions and recommendations by a joint 
board are to be by majority vote. Any order 
recommended by a board will be in the same 
category as an order recommended by a mem- 
ber of the Commission or by an examiner of 
the Commission, and will be subject to the same 
rules as such recommendations. It is to be ac- 
companied by a statement of reasons and is to 
be filed with the Commission. If no exceptions 
are filed within twenty days after service of 
process upon the parties to the record, the recom- 
mended order will become the order of the 
Commission, unless within such period the 
order is stayed or postponed by the Commission. 
If exceptions are filed, the Commission will 
be under a duty to consider the same, and, if 
sufficient reason appears therefor, to grant such 
a review or make such orders or hold or author- 
ize such further hearing or proceedings as may 
be necessary to carry out the provisions of the 
Act. The Commission is also authorized to 
review any controversy on its own motion. 


Economics and politics 

The unusual administrative set-up created by 
the Motor Carrier Act, as outlined above, finds 
its explanation in a combination of economic 
facts, political forces and historical precedents. 
A plan for the decentralization of federal motor 
carrier administration would have been im- 
practicable and could not have earned Con- 


gressional approval had it not been moulded to 
vital facts peculiar to the motor carrier industry. 
In the first place, interstate motor carrier opera- 
tions are a relatively small part of all motor 
carrier operations. And in the second place, 
the bulk of motor carrier operations that are 
interstate in scope do not involve extensive and 
far flung operations through a number of states. 
Since only a small percentage of motor carrier 
operations are interstate in their scope, it seems 
reasonable that the federal government, instead 
of setting up exclusively federal administrative 
machinery to regulate interstate motor carrier 
operations, should utilize the state commissions 
which already have jurisdiction to regulate the 
larger part of motor carrier operations and 
which have already gained considerable experi- 
ence during the last fifteen years in the technique 
of motor carrier regulation. Furthermore, 
since the bulk of interstate motor carrier opera- 
tions involves hauls over comparatively short 
distances, it may be said that the motor carrier 
problem is not truly a national problem but 
rather is primarily a local one, and that the 
state administrative authorities are competent 
to handle the problem. 


State support 


But while the facts suggested such a plan and 
made it secure against the fate of fanciful 
schemes that bear no plausible relation to the 
factual situation, it is problematical whether it 
would have been eventually adopted without the 
vigorous and persistent support of the National 
Association of Railroad and Utility Commis- 
sioners—the organization composed of mem- 
bers of the various state public utility commis- 
sions. The Supreme Court’s decision holding 
that a state could not require a certificate of 
public convenience and necessity of an inter- 
state motor carrier placed the state commissions 
in a dilemma. Their experience with federal 
railroad regulation has resulted in a general 
policy of opposition to further extensions of 
federal reguiation. Nevertheless, the state com- 
missioners had to concede that the Supreme 
Court’s decision in Buck v. Kuykendall ren- 
dered imperative some kind of federal legisla- 
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tion with respect to interstate motor carriers. 
The problem then was to minimize the degree 
of federal control. 

Thus the state commissioners faced the prob- 
lem of reconciling the necessity of a national 
legislative policy with the desirability of pre- 
serving their own power and jurisdiction as far 
as possible. Precedent and practice offered a 
possible solution. Since the founding of our 
national government, it has been a frequent 
practice for state enforcement and administra- 
tive officials to exercise authority in behalf of 
the federal government in the administration 
and enforcement of federal policies. More par- 
ticularly, under the National Transportation 
Act, which authorized the Interstate Commerce 
Commission to avail itself of the codperation 
of state commissions, the Commission has uti- 
lized the services of state commissioners in the 
administration of federal railroad policies. 


Express authority needed 


However, the provision of the National Trans- 
portation Act referred to above left it in the 
Commission’s discretion to determine whether 
or not it would avail itself of the services of 
state commissioners and what recognition it 
would give their work once it had authorized 
them to act in a federal capacity. Addressing 
the National Association of Railroad and Utility 
Commissioners at its 1920 convention, Judge 
George W. Anderson criticized the cooperation 
provision of the National Transportation Act 
as too indefinite and inadequate, and advocated 
instead a plan whereby the state commissions 
by express authority of Congress would exercise 
original jurisdiction as federal agencies in the 
administration of federal railroad legislation. 

Judge Anderson’s proposal took root. It was 
appropriated by the state commissions as the 
solution to their problem of securing federal 
regulation of motor carriers and plugging the 
hole created by the Buck case while at the same 
time suffering no material diminution of their 
own powers. Shortly after the decision in Buck 
v. Kuykendall, the president of the National 
Association of Railroad and Utility Commis- 
sioners appointed a special committee on motor 


vehicle legislation with authority to draft a 
bill providing for federal regulation of inter- 
state motor transportation, but authorizing 
state commissions, as far as possible, to ad- 
minister and enforce the federal regulations. 


Autonomy impracticable 


The early bills sponsored by the Association 
and introduced in Congress were extreme in 
their administrative provisions. They contem- 
plated a degree of decentralization of federal 
motor carrier administration which would have 
amounted virtually to autonomous regulation 
by each state commission of interstate motor 
carriers within its territorial jurisdiction. They 
were highly impracticable and deserved the 
criticism they received. Bills introduced in 
succeeding sessions of Congress reflected this 
criticism, since they provided for less decen- 
tralization in administration, although they re- 
tained the essence of the plan of making use of 
state administrative machinery. The plan as 
finally evolved and as embodied in the federal 
Motor Carrier Act was the result of considerable 
compromise between those who regarded the 
underlying plan as fundamentally unsound and 
unworkable, however restricted it might be in 
its operation, and those who did not think the 
plan as finally agreed upon went far enough in 
the direction of decentralization. 


Uniformity attained 


In any appraisal of the merits of the adminis- 
trative set-up under the Motor Carrier Act, it 
should be noted that the use of local joint boards 
does not mean that reasonable uniformity of 
motor carrier regulation will not be attained. 
The policies underlying the Act are federal poli- 
cies and as such will govern in all interstate sit- 
uations. Furthermore, a centralized federal com- 
mission—the Interstate Commerce Commission 
—is charged with the general administration of 
the Act. Finally, uniformity in application of 
the legislative and administrative policies is as- 
sured by giving to the Interstate Commerce 
Commission ample power of review over the 
findings and recommendations of the joint 
boards before they become effective orders of 
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the Commission. This high degree of central- 
ization of administrative control is inevitable if 
the interstate problem is to be handled in a satis- 
factory manner. 

But while the Act assures needed federal 
policies and standards, and does it within the 
framework of a centralized administrative sys- 
tem, it aims to capitalize upon the experience of 
state commissions in the administration of its 
provisions. To quote the words of a member of 
Congress commenting on the plan, this seems 
“rational and proper”. Furthermore, the use of 
state commissions to administer federal regula- 
tions should be a persuasive force for coordina- 
tion of interstate and intrastate motor carrier 
policies. The importance of such a result cannot 
be overemphasized. A harmonious readjust- 
ment and integration of interstate and intrastate 
regulatory policies on the part of the federal and 
state governments, respectively, will prevent a 
disparity which might later create a demand for 
the assertion of federal control over intrastate 
motor carrier operations in order to prevent dis- 
crimination against interstate commerce. 


Increased state power 


The Motor Carrier Act, in achieving its pur- 
pose of committing the solution of local inter- 
state problems to state officials who are intimate 
with local conditions, and of facilitating the co- 
ordination of interstate and intrastate policies, 
will lend greater vitality to the processes of local 
government, enhance the power of state ofh- 
cials, and check the expansion of federal per- 
sonnel which would be required by complete 
regulation. This feature of the plan was pointed 
out in precise terms by Representative Mapes 
when he said, in the course of Congressional de- 
bate: 

“State rights and the tendency to centralize 
governmental authority here in Washington 
are popular subjects for academic discussion and 
debate. Here is an opportunity for those who 
sincerely believe in state rights and who feel 
that the tendency to centralize authority in the 
federal government should be resisted as much 
as possible to put their views into practical oper- 
ation.” 


Book notes 


The intricacies of state taxation of national 
banks have been thoroughly explored by Profes- 
sor John Brooks Woosley of the University of 
North Carolina in “State Taxation of Banks” 
(University of North Carolina Press, $2.50). 
Both the legal and the economic aspects of this 
much argued question are discussed. The au- 
thor recommends “that the several states shall 
be permitted to tax (a) the real property of 
national banks as other real property is taxed, 


‘and (b) that the shares of such banks may be 


taxed by states subject to an agreed percentage 
limit. . . .” 


Constitutional history 


Professor Andrew C. McLaughlin’s “A Con- 
stitutional History of the United States” (D. 
Appleton-Century Company) is a lengthy and 
thorough account of the development of the 
federal-state wrinkles in our national constitu- 
tions. In the fashion of historians, it pays brief 
attention to the development of state constitu- 
tions. Numbers of references greatly enhance 
the value of the volume. It is heavy but meaty 
reading. 


April Showers 


and primaries find ten legislatures at work. 


Regular Sessions: Convened: 
Massachusetts January 1 
Mississippi January 7 
New Jersey January 14 
New York January 1 
Rhode Island January 7 
South Carolina January 14 


Special Sessions: 


Alabama February 11 
Illinois (2nd special session) January 8 
Maryland March 4 
Ohio September 18 


In prospect 


Special Sessions: Will probably convene: 


Colorado March 23 
Kentucky March 25 
West Virginia April 10 
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CAPTAINS OF COOPERATION 


Governors and legislators in the states which, by establishing Commissions on Interstate Cooper- 
ation, have taken a leading part in the movement to harmonize state activity. The outside back 


cover gives the names of the members of the Commissions. 


GOVERNORS 


New Jersey Colorado New York Nebraska North Carolina Florida Pennsylvania 


Hoffman Johnson Lehman Cochran Ehringhaus 


Earle 


New Hampshire Ohio South Carolina Kentucky Indiana Virginia 


‘a 


Bridges Davey Johnston Chandler McNutt 
INTRODUCERS 
New Jersey Colorado New York Nebraska North Carolina Florida 


Green Carr Futch 


Affolter 


Pennsylvania New Hampshire Ohio South Carolina Indiana 


Harrington Lawrence 
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TIME 


Extracts from an article in the April 27 issue of this 


nationally known news magazine. 


EART of the political thunderstorm of 
H. 1936 is the question: Can anything be 
done under the different and often con- 
tradictory laws of 48 states to solve the major 
problems of farm, labor, social security, crime, 
conservation, relief? Last week the centre of 
that storm was over Chicago and, like the cen- 
tre of many a storm, it was a dead calm. Demo- 
crats and Republicans sitting side by side in 
conference, tackled that highly charged ques- 
tion. Yet there was hardly a flash of political 
lightning, for their object was not to get elected 
but to get results, not to break political heads 
but to try a new invention in practical govern- 
ment. 


“The United States Constitution provides that 
states may make compacts or agreements with 
one another provided Congress ratifies them. 
Best example is the compact setting up the Port 
of New York Authority which links New York 
and New Jersey together with four bridges and 
the Holland Tunnel. But states seldom agree, 
because they have no machinery for negotiation. 
The Colorado River Compact was ten years in 
the making. The negotiators were often not 
officials. Their tentative agreements were often 
repudiated by their governors or their legisla- 
tures; when negotiations were begun again a 
new set of private citizens would appear and all 
discussion had to start again from the begin- 
ning. 


Remedy 


“The Council of State Governments under- 
took to remedy this situation. Its proposal was 
that each state should by law create a Commis- 
sion on Interstate Codperation. Each state Com- 
mission was to consist of three parts: five 


executive officials representing the governor; 
five state senators; five state representatives. 
The ten legislators were to form standing Com- 
mittees on Interstate Codperation, to which all 
bills for such co6peration are automatically re- 
ferred. Thus the negotiators of compacts or 
understandings for uniform laws are responsi- 
ble for them in committee and on the floor, and 
thus the governor through his appointees is 
committed to them in advance, thus dozens of 
hitches are eliminated. 


One-year growth 


“In March, 1935, New Jersey became the first 
state to pass such a law. A year ago, when the 
first General Assembly of Commissioners on 
Interstate Codperation was held, New Jersey 
and Colorado were its only members. Last week 
the second General Assembly found 15 states 
with such Commissions, all of them, except 
Colorado and Nebraska, from east of the Missis- 
sippi. In addition, twelve other states which 
have not yet formally adopted the plan have 
standing Committees on Interstate Cooperation 
in one or both houses of their legislatures. Sev- 
eral other interested states sent delegates to last 
week’s convention. 

“Already in the few months that such Com- 
missions have existed they have gone quietly to 
work. Most active have been the Commissions 
of three adjoining states of New Jersey, New 
York and Pennsylvania, which have had no less 
than ten meetings since last November on labor 
compacts, anti-crime measures, highway safety, 
milk control, stream pollution and water sup- 
ply, relief for jobless transients, use of the waters 
of the Delaware River basin. No noteworthy 
compacts have yet been made, but legislative 
programs have been worked out and the wheels 
of codperation have been started turning.” 
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THIRTY YEARS AN INFANT 


Completed in 1903, this harmonious application of French Renaissance architecture is still 
called “the new million-dollar capitol” by Mississippians, who feel perfectly justified in nursing 
it as a capitolian infant. For it was not this building’s marble halis that heard the call for Mex- 
ican War volunteers and echoed the rousing vote for secession. These events, and many more, 
took place in the more venerable capitol pictured on the cover of this issue of STATE Gov- 
ERNMENT. The old capitol is still used as a state office building. 

Though it served as state headquarters from 1840 to 1903, the “Old Capitol”’ itself lived too 
late to see the land of the Biloxis, Choctaws, Pascagoulas, Chickasaws, Tunicas, Chocchumas, 
and Yazoos when it was ruled by Spanish kings—two Charleses, three Philips, and a Ferdinand 
—or when it was part of Louisiana under the French, or when it was part of English West 
Florida, or when it was a United States Territory, or even for twenty-three years of state- 
hood. Since 1699 the seat of government of the territory which is now Mississippi has moved 
from Biloxi to Mobile, Natchez, Washington, Columbia, Jackson, Enterprise, Meridian, Jack- 
son, Meridian, Columbus, Macon, and finally Jackson, where it has attained stability by consti- 
tutional decree that “it shall not be removed or relocated without the assent of the electors of the 
state.” 
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